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DEPARTMENT OF ]l'STI.CE

l~/femoTandulrl
TO

John Barker

FROM

Kenneth

SUBJECT:

Nixon Deposition

DATE:August 20, 1975

Geller~

An item on WTOP radio this morning quoted from
part of Nixon's testimony in the deposition held last
month in connection with the civil suit.
This leads
me to believe that the full transcript of Nixon's testimony has been released or is about to be released.
There is one area in the deposition which might
lead to your receiving some calls.
In answer to a question about whether Nixon still agrees with his statement of April 29, 1974 that the public is entitled to
the full story of his inv olvement in the Watergate coverup, Nixon said that he has fulfilled his obligation by
cooperating with the Special Prosecutor 's requests for
documents and by testifying before the grand jury.
This, of course, is deceptive/ since none of our recent
requests for documents or the grand jury's questioning
concerned the cover-up.
If there are any inquiries , you might quote
from the memorandum we filed on July 16, 1975 in opposition to release of the grand jury deposition to
John Mitchell.
"An examination of the [grand jury]
transcript/" we wrote/ "would show beyond peradventure
tha t there is nothing in Mr. Nixon's testimony, which
focused primarily on pending grand jury investigations/
that ' might have led the jury to entertain a reasonable doubt about [defendant's] guilt' in the Watergate
cover-lip cas e ".

cc: Mr. Ruth
Mr. Krcindler
Mr. Davis

WATERGATE SPECIAL PROSECUTION FORCE

DEPARTMENT OF JUSTICE

Memorandum
TO

:Peter Kreindler

FROM

:

DATE:

July 21, 1975

Frank Marti

SU~ECT:Criminal Division Request for Access to Nixon's Testimony

Shortly after it was announced that Nixon's testimony
had been taken by this Office, I received a phone call
from Edward Christenbury of the Criminal Division requesting that the Department be given access to Nixon's
testimony to the extent that it relates to the issues
involved in the Halperin v. Kissinger litigation. On
July 17, 1975, I called Christenbury and asked that
he re-evaluate his need for access to Nixon's testimony.
I also stated that this Office felt that there were
some serious problems of abuse of the grand jury process
if information developed by the grand jury was to be
used for civil litigation purposes.
Christenbury stated that his original request was
made merely for the purpose of aiding him in preparation
for the possible taking of Nixon's deposition in the
Halperin case. He also stated that after his call to
me he himself began to realize that there might be some
problem in using Nixon's grand jury testimony to
prepare qis.civil case. Christenbury went on to state
that he ~ he would probably not need access to
Nixon's testimony and certainly would not need such
access if the Halperin court upholds Nixon's executive
privilege claim and refuses to order his deposition.
He noted that the executive privilege claim was due
to be argued in late July and that it was possible the
court might not rule until September.
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Memorandum
TO

:Peter Kre indler

FROM

: Frank

DATE:

July 21, 1975

SUBJECT:Criminal Division Request for Access to Nixon's Testimony
Shortly after it was announced tha t Nixon's testimony
had been taken by this Office, I received a phone call
from Edward Christenbury of the Criminal Division requesting that the Department be given access to Nixon's
testimony to the extent that it relates to the issues
involved in the Halperin v. Kissinger litigation.
On
July 17 , 1975, I called Christenbury and asked that
he re-evaluate his need for access to Nixon's testimony .
I also stated that this Office felt that there were
some serious problems of abuse of the grand jury process
if information developed by the grand jury was to be
used for civil litigation purposes.
Christenbury stated that his original request was
made merely for the purpose of aiding him in preparation
for the possible taking of Nixon's deposition in the
Halperin case. He also stated that after his call to
me he himself began to realize that there might be some
problem in using Nixon's grand jury testimony to
prepare his civil case.
Christenbury went on to state
that he felt he would probably not need access to
Nixon ' s testimony and certainly would not need such
access if the Halpe rin court upholds Nix on's executive
privile g e claim and refuses to order his deposition.
He noted that the exe cutive privile ge claim was due
to be argued in late July a n d that it was possible the
court might not rule until September.
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Memorandum
July 15, 1975

TO

Peter Kreindler

FROM

Frank

SUBJECT:

Cr iminal Division Request f or Access t o Nixon
Testimony

DATE :

Marti~

Shortly afte r it was announced that Nixon's
testimony had been taken by this Office, I received
a phone call from Edward Christenbury of the Criminal
Division requesting that the Department be given access
to Nixon's testimony to the extent that it relates to
the issues involved in the Halperin v. Kissinger
litigation. One of the issues in that c ase, although
'>
clearly n ot the maj or issue, is the reason for the
removal of the wiretap re cords from the FBI . Accordingly
Christenbury's request wou ld cover that portion of
'
Nixon's testimony dealing with "wiretaps," and to a
limited extent would cover portions of his testimony
about "Gray." Some portions of the "wiretap" testimony
involve national security matters and are in the possession
of the NS C. The national security portions of the
"Gray" testimony are probably· not covered by Christenbury's
request.
The following background should be noted. The
Halperin case ,vas filed in Mayor June of 1973 and
thus, throughout the period of our investigations,
certain issues have arisen with regard to that litigation
The principal issue has been the appropriateness of
•
Justice Department representation of the federal
defendants in that case. ~ve have advised the Department of the nature of our investigations into the re moval of records and they have declined to represent
any of ,the civil defendants who were viewed by this
Office as pote ntial conspirators in our investigation.
More relevant to Christenbury's present request is the
e x tent to whioh ,ve have exchanged information with the
Criminal Division on this subject.
In two instances
our investigation uncovered FBI documents ..,hich ,vere
relevant to the Halperin litigation. Since the District
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Judge in the Halperin case had ordered the Department
to produce all such FBI documents we accordingly forwarded copies of these documents to the Department
which then submitted them to the Court.
In one
instance, the so-called "Clark Clifford letter," the
FBI document in question, was attached to a number of
related White House documents received from Jeb Magruder
and copies of these White House documents were also
forwarded to the Department. Almost all the documents
involved to date in the Halperin litigation are FBI
documents and, accordingly, this Office has had access
to those documents directly through the Bureau.
In
May, 1975, we requested access to the sealed deposition
in the Halperin case. Approximately a month later the
Department agreed to provide us with access to the sealed
depositions.
It should be noted that most of the
depositions are not sealed and that the reason for sealing
portions of these depositions is that they discuss FBI
documents which are under seal. We, of course, have
independent access to all of these FBI documents.
It should be noted that prior to the request for
Nixon's testimony, the Department had never requested
access to any of our grand jury testimony, or White
House tapes and documents, or the results of FBI investigations performed at our direction.
In other words,
it is clear that this request is not "in the normal
course" and, in fact, comes close to being based in part
on curiosity.
To be sure, there is a legitimate interest
on the part of the Department in getting Nixon's
story, especially since he Hill cite executive privilege
in resisting any efforts to take his deposition. A
second factor should be noted. Turning over Nixon's
testimony would provide a precedent for opening up all
of our files, including W'hi te House tapes and documents,
for use by the Department in its defense of the Halperin
case. This tends to make it even clearer that such disclosure ",ould be an abuse of the grand jury process and,
if the Department reflects at all upon this possibility,
they might well realize that it would be a tactical mistake to inject the results of our investigations into
the Halperin litigation.
As a legal matter, it appears that technically
Nixon's testimony can be disclosed to the Department since
Rule 6(e) provides for disclosure to "attorneys for
the Government for use in the performance of their duties "
I have found no cases, and doubt that any exist, where
.

3.

one branch of the Justice Department has sought to
compel another branch to disclose grand jury testimony.
There is, however, some useful language in a few of the
main cases. The leading case is United States v.
Proctor and Gamble Company, 356 U.S. 677 (1958). That
case dealt with a civil anti-trust action wherein
the defendants sought discovery of grand jury testimony
developed during a prior criminal anti-trust investigation of the defendants. The Supreme Court held that such
discovery was not warranted, especially since no "compelling
necessity" or "particularized need" was shown by the
defendants. In reversing the lower Court's order to
produce the grand jury transcripts the Court stated, "It
(the District Court) also seemed to have been influenced
by the fact that the prosecution was using criminal procedures to elicit evidence in a civil case. If the
prosecution were using that device, it would be flouting
the policy of the law." The Court, however, concluded
that, "'rhere is no finding that the grand jury proceeding
was used as a shortcut to goals otherwise barred or more
difficult to reach."
(At p. 683)
It seems clear that
this is precisely what the Department is seeking to
accomplish, i.e. to get Nixon's testimony before the
grand jury because it knows that, due to Nixon's executive
privilege claim, it may be barred from getting that
testimony in the civil suit. Justice Whittaker, in his
concurring opinion in Proctor and Gamble, would have
gone further and barred use of the grand jury testimony in
a civil case by either the Government or the defendants
except where there has been a showing of "exceptional
and particularized need." In his view, grand jury secrecy
"may be as fully violated by disclosure to and use by
the Government counsel, agents and investigators as by
the defendant~scounsel in such a civil suit."
(At p. 685)
The situation in the Halperin case is further complicated by the fact this Office and the Justice Department are on opposite sides with regard to the main factual
issue in our investigation -- i.e. the legitimacy of
the removal of records. This is not like the anti-trust
or tax situations where the Government is the plaintiff
in both the criminal and civil litigation. Here, the
Government, in the form of the Special Prosecutor, is
the potential plaintiff in the criminal action while the
Justice Department is the defendant in the civil action.
One-sided disclosure to the Department in a case such as
this would lend further weight to the argument that
such disclosure would constitute an abuse of the grand
jury process.
It should be noted that if the Halperin

~ ..

,
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court later ruled that disclosure of Nixon's testimony
to the Department was in fact an abuse of the grand
jury process, the likely r e medy would be to order
that the testimony also be dis clo sed to the private
litigant.
In all likelihood this would also lead
the Court to order public disclosure of Nixon's
testimony.
In several civil anti-trust case s involving the
National Deposition Program disclosure of grand jury
testimony to private litigants has b ee n ordered where
there has been a showing of a "particularized need."
In these cases the deposition judge has been allowed
to examine the grand jury testimony in camera in order
to determine whether or not "materialdiscrepencies"
between the witness' grand jury testimony and his
deposition give rise to a "particularized need" for
disclosure.
(See, e.g. Consolidated Edison Co. v.
Allis-Chalmers Manufacturing Co., 217 F. Supp. 36
(S.D.N.Y. 1963) .)
In the Halperin case such "particularized need" will not arise until such time as Nixon has
in fact been deposed.
(The cases are clear that such
disclosure to a private litigant is not warranted merely
for discovery purposes, which is the present posture
of the Department's request for Nixon's testimony.)
In the event that Nixon's executive privilege claim
is not sustained and if he is in fact deposed, it
may become necessary to consider the use of such an in
camera proceeding.
If such a proceeding does become-necessary, it is considered sound policy to notify the
wi tness vlhose testimony is to be disclosed and to allow
him a hearing if he objects to such disclosure.
(See,
Corona Construction Co. v. Ampress Brick Co., 376 F. SuPp.
598 (D.C. Ill. 1924).)
I
I would suggest that I contact Christenbury and ask
that he reassess the Department's need for access to
Nixon's testimony.
If he still feels such a need
exists, I \'lOuld suggest that the matter be taken dire ctly
to the Assistant Attorney General and/or Deputy Attorney
General. Even if Christenbury decides that the testimony
is not necessary, the issues of Departmental use of our
grand jury and other investigative files for civil
litigation purposes should be resolve d prior to the
merger of this Office's functions into the Criminal
Division.

'>
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TO

Marti~

July 15, 1975
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FROM

Frank

SUBJECT:

Criminal Division Request for Access to Nixon
Testimony
Shortly after it was announced that Nixon's
testimony had been taken by this Office, I received
a phone call from Edward Christenbury of the Criminal
Division requesting that the Department be given access
to Nixon's testimony to the extent that it relates to
the issues involved in the Halperin v. Kissinger
litigation. One of the issues in that case, although
clearly not the major issue, is the reason for the
removal of the wiretap records from the FBI. Accordingly,
Christenbury's request would cover that portion of
Nixon's testimony dealing with "wiretaps," and to a
limited extent would cover portions of his testimony
about "Gray." Some portions of the "wiretap" testimony
involve national security matters and are in the possession
of the NSC. The national security portions of the
"Gray" testimony are probably not covered by Christenbury's
request.
The following background should be noted. The
Halperin case was filed in Mayor June of 1973 and
thus, throughout the period of our investigations,
certain issues have arisen with regard to that litigation.
The principal issue has been the appropriateness of
Justice Department representation of the federal
defendants in that case. We have advised the Department of the nature of our investigations into the removal of records and they have declined to represent
any of the civil defendants who were viewed by this
Office as potential conspirators in our investigation.
More relevant to Christenbury's present request is the
extent to whioh we have exchanged information with the
Criminal Division on this subject.
In two instances
our investigation uncovered FBI documents which were
relevant to the Halperin litigation. Since the District
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Judge in the Halperin case had ordered the Department
to produce all such FBI documents we accordingly forwarded copies of these documents to the Department
which then submitted them to the Court.
In one
instance, the so-called "Clark Clifford letter," the
FBI document in question, was attached to a number of
related White House documents received from Jeb Magruder
and copies of these White House documents were also
forwarded to the Department. Almost all the documents
involved to date in the Halperin litigation are FBI
documents and, accordingly, this Office has had access
to those documents directly through the Bureau.
In
May, 1975, we requested access to the sealed deposition
in the Halperin case. Approximately a month later the
Department agreed to provide us with access to the sealed
depositions.
It should be noted that most of the
depositions are not sealed and that the reason for sealing
portions of these depositions is that they discuss FBI
documents which are under seal. We, of course, have
independent access to all of these FBI documents.
It should be noted that prior to the request for
Nixon's testimony, the Department had never requested
access to any of our grand jury testimony, or White
House tapes and documents, or the results of FBI investigations performed at our direction.
In other words,
it is clear that this request is not "in the normal
course" and, in fact, comes close to being based in part
on curiosity. To be sure, there is a legitimate interest
on the part of the Department in getting Nixon's
story, especially since he will cite executive privilege
in resisting any efforts to take his deposition. A
second factor should be noted.
Turning over Nixon's
testimony would provide a precedent for opening up all
of our files, including White House tapes and documents,
for use by the Department in its defense of the Halperin
case. This tends to make it even clearer that such disclosure would be an abuse of the grand jury process and,
if the Department reflects at all upon this possibility,
they might well realize that it would be a tactical mistake to inject the results of our investigations into
the Halperin litigation.
As a legal matter, it appears that technically
Nixon's testimony can be disclosed to the Department since
Rule 6(e) provides for disclosure to "attorneys for
the Government for use in the performance of their duties."
I have found no cases, and doubt that any exist, where
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one branch of the Justice Department has sought to
compel another branch to disclose grand jury testimony.
There is, however, some useful language in a few of the
main cases.
The leading case is United States v.
Proctor and Gamble Company, 356 u.s. 677 (1958).
That
case dealt with a civil anti-trust action wherein
the defendants sought discovery of grand jury testimony
developed during a prior criminal anti-trust investigation of the defendants.
The Supreme Court held that such
discovery was not warranted, especially since no "compelling
necessity" or "particularized need" was shown by the
defendants.
In reversing the lower Court's order to
produce the grand jury transcripts the Court stated, "It
(the District Court) also seemed to have been influenced
by the fact that the prosecution was using criminal procedures to elicit evidence in a civil case.
If the
prosecution were using that device, it would be flouting
the policy of the law." The Court, however, concluded
that, "There is no finding that the grand jury proceeding
was used as a shortcut to goals otherwise barred or more
difficult to reach."
(At p. 683)
It seems clear that
this is precisely what the Department is seeking to
accomplish, i.e. to get Nixon's testimony before the
grand jury because it knows that, due to Nixon's executive
privilege claim, it may be barred from getting that
testimony in the civil suit. Justice Whittaker, in his
concurring opinion in Proctor and Gamble, would have
gone further and barred use of the grand jury testimony in
a civil case by either the Government or the defendants
except where there has been a showing of "exceptional
and particularized need." In his view, grand jury secrecy
"may be as fully violated by disclosure to and use by
the Government counsel, agents and investigators as by
the defendant's counsel in such a civil suit."
(At p. 685)
The situation in the Halperin case is further complicated by the fact this Office and the Justice Department are on opposite sides with regard to the main factual
issue in our investigation -- i.e. the legitimacy of
the removal of records.
This is not like the anti-trust
or tax situations where the Government is the plaintiff
in both the criminal and civil litigation. Here, the
Government, in the form of the Special Prosecutor, is
the potential plaintiff in the criminal action while the
Justice Department is the defendant in the civil action.
One-sided disclosure to the Department in a case such as
this would lend further weight to the argument that
such disclosure would constitute an abuse of the grand
jury process.
It should be noted that if the Halperin
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court later ruled that disclosure of Nixon's testimony
to the Department was in fact an abuse of the grand
jury process, the likely remedy would be to order
that the testimony also be disclosed to the private
litigant.
In all likelihood this would also lead
the Court to order public disclosure of Nixon's
testimony.
In several civil anti-trust cases involving the
National Deposition Program disclosure of grand jury
testimony to private litigants has been ordered where
there has been a showing of a "particularized need."
In these cases the deposition judge has been allowed
to examine the grand jury testimony in camera in order
to determine whether or not "materialdiscrepencies"
between the witness' grand jury testimony and his
deposition give rise to a "particularized need" for
disclosure.
(See, e.g. Consolidated Edison Co. v.
Allis-Chalmers Manufacturing Co., 217 F. Supp. 36
lS.D.N.Y. 1963)~)
In the Halperin case such "particularized need" will not arise until such time as Nixon has
in fact been deposed.
(The cases are clear that such
disclosure to a private litigant is not warranted merely
for discovery purposes, which is the present posture
of the Department's request for Nixon's testimony.)
In the event that Nixon's executive privilege claim
is not sustained and if he is in fact deposed, it
may become necessary to consider the use of such an in
camera proceeding.
If such a proceeding does become-necessary, it is considered sound policy to notify the
witness whose testimony is to be disclosed and to allow
him a hearing if he objects to such disclosure.
(See,
Corona Construction Co. v. Ampress Brick Co., 376 F. Supp.
598 (D.C. Ill. 1924).)
I would suggest that I contact Christenbury and ask
that he reassess the Department's need for access to
Nixon's testimony.
If he still feels such a need
exists, I would suggest that the matter be taken directly
to the Assistant Attorney General and/or Deputy Attorney
General. Even if Christenbury decides that the testimony
is not necessary, the issues of Departmental use of our
grand jury and other investigative files for civil
litigation purposes should be resolved prior to the
merger of this Office's functions into the Criminal
Division.
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